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[We publish, at the request of a legal friend, the charge delivered by Judge Betts on the 
trial of the master of the steamboat Reindeer, in the United States Circuit Court. The 
report of the charge was taken, at the time, for the use of the United States District 
Attorney. ] 
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Circuit Court of the Hnited States. 
(For the Southern District of New-York.) 
Before BETTS, District Judge. 
Tse Unirep States v. Cuartes W. Farnnam. 


INDICTMENT FOR MANSLAUGHTER IN CAUSING THE DEATH OF SEVERAL 
PERSONS BY AN EXPLOSION OF THE BOILER OF THE STEAM- 
BOAT REINDEER, WHILST THE BOAT WAS LANDING 
PASSENGERS AT BRISTOL DOCK, ON THE 
NORTH RIVER. 


The main‘charges of the indictment, and the facts put in proof to 
support them, will sufficiently appear in the charge of the Judge. 


J. Prescott Hall, for the United States. 
McMahon, Riggs, and W. Curtis Noyes, for prisoner. 


Berts, J.—In this case, gentlemen of the jury, you have heard with 
gue attention the testimony offered for the prosecution and the de- 
ence, and the arguments of the public prosecutor and the defendant’s 
counsel; and no doubt you are possessed of every fact essential to the 
— the case, both on the part of the United States and the 
accused. 


The indictment was originally framed against two persons, the 
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master and engineer of the steamboat Reindeer; but at the instance 
of the parties accused, the charges have been severed, and the proceed- 
ings are now carried on against the master alone. 

Although the character of the event which gives rise to this prose- 
cution, is calculated to excite deep interest in the community with 
which you, as citizens, must necessarily sympathize ; we may, neverthe- 
less, congratulate ourselves that the case is now presented under such 
circumstances that the Court and yourselves can give to it a calm, 
——- and impartial consideration. : 

t is not disputed but that Capt. Farnham was fully competent to 
the station in which he was employed. He was an experienced navi- 
gator; he had been, more or less, for a long period familiar with the 
use of steam machinery, and he was skilful and prudent in the dis- 
charge of his duties. There is no imputation against him of any 
improper command or omission, directly relating to this disaster, nora 
suggestion that he was guilty of any act intentionally wrong. There 
was no designed culpability on his part, either of commission or 
neglect. 

Furthermore, although the occurrence was startling and deplorable 
in the extreme, causing the loss of numerous lives, and filling the 
whole community with alarm, yet happening more than one hundred 
miles from this city, and five or six months having elapsed since the 
shock was experienced, there is no reason to apprehend that you enter- 
tain unfavorable prepossessions against the defendant, or any other 
feelings upon the subject than such as are common to the public at 
large, and are compatible with an unprejudiced judgment upon this 
case. Nor is there any reason to suppose that you had friends or rela- 
tives involved in the calamity, whose sufferings or exposure may ap- 
peal to your sympathies to the disadvantage of the accused. 

The Court, therefore, congratulate you that, on coming to the con- 
sideration of this case, you can examine the facts, and pass upon the 
whole transaction, in a calm and dispassionate frame of mind. 

In the first instance, a question of law was raised in behalf of the 
dofendants, whether this Court, acting under the authority of the 
Federal Government, could take cognizance of the case. That ques- 
tion was properly addressed to the Court as entirely one of law. The 
Court decided that the laws of the United States govern the subject, 
and have vested congnizance of it in this tribunal. You will, there- 
fore, not regard that point as before you for consideration ; and will 
proceed upon the issue before you, and dispose of it according to law 
and evidence: acquitting the accused, if you do not find the charge 
in the indictment satisfactorily fastened upon him, or condemning him 
by your verdict if your judgments are convinced that he has commit- 
ted the offence creatéd and defined by the law. 

It has been remarked, by counsel, that this Court has no jurisdic- 
tion in the case other than what is conferred by the act of Gon ress 
referred to. Such is the law. Unless Congress had legislated on 
the subject, the offence, however heinous, could not be proceeded 
against here, but would have come under the authority of the State 
tribunals. Those judicatories might have cognizance of the offence, 
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by force of the common law, without any act of the legislature. But 
the Courts of the United States cannot look to any authority other 
than the written law, the act of Congress, in relation to this subject, 
which creates the offence under prosecution, and appoints the mode 
and extent of its punishment. 

It may aid us, in passing upon the facts of the case, to take a slight 
survey of the objects which Congress had in view in making these 
enactments. To this end, we may profitably notice the state of navi- 

ation by steam in this country, when Congress passed the act of 1838. 

ou are aware, that, as a historical fact, steam had been employed for 
more than thirty years coastways, and in all the interior waters of the 
country ; and that the use of it was accompanied by many startling 
disasters, particularly on the western waters ; and the destruction to 
property and the loss of life so agitated public feeling, that Congress 
undertook to enforce regulations in the equipment and navigation of 
vessels propelled by steam, which might tend to the preservation of 
life and property exposed to that| mode of transportation. The pur- 
pose of Congress manifestly was to reach the source from which these 
evils sprung, and establish rules for their prevention. In order to 
effect this, provisions were enacted requiring vessels propelled, in 
whole or in part, by steam, to be sufficiently strong to sustain the 
weight of the machinery used; directing precautions to be supplied 
against the hazard of fire in generating steam, and to enforce watchful 
precautions in the management of the machinery, both to avert 
explosions and disabling the vessel, as also to secure all practicable 
skill and prudence in navigating it. 

You will observe, from this general summary, the leading design of 
the act of 1838. To give efficacy to these provisions, the act requires 
every vessel belonging to citizens of the United States to be enrolled 
or registered, and that no vessel propelled, in whole or in part, by 
steam, shall be registered without first complying with the conditions 
designated ; and, to compel an enrolment, declares that no such vessel 
shall navigate the waters of the United States without it; and im- 
poses a penalty of $500 every time a steam vessel is run without such 
enrolment. The act points out the particular qualifications necessary 
to obtain an enrolment, and, in order to ascertain the sufficiency of the 
vessel and her machinery, it created a board of inspectors for every 
revenue district of the United States, designating their duties with 
great minuteness. They are to examine the vessel, and determine 
whether she possesses sufficient strength and capacity, and also care- 
fully examine the steam boilers, and see that they are sufficiently strong 
for the ay oe they are to be employed in; and, if satisfied that the 
vessel and boilers are of sufficient strength, in their judgment, they 
give a certificate of such facts, without which the collector cannot 
grant an enrolment. 

In this way, Congress intended to provide for a rigid examination of 
vessels and machinery by officers appointed for that purpose, and thus 
secure a higher degree of confidence and safety in this most important 
mode of conveyance. 

The law was not, however, limited to measures looking to the 
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strength and sufficiency of steamboats and their machinery alone, but 
it gave to those requirements the most stringent sanctions, pecuniary 
and personal, against owners and officers, in order to guaranty the 
safety of persons and property transported in such vessels. 

The regulations to insure the safety of property or remunerate for 
its loss, need not be specified at large, but will be hereafter adverted to, 
as explanatory of the penal enactments. They are contained in $§ 7 
and 12, which have been read to you. y 

The indictment in this case is founded on the 12th section, which is 
in these words :— ‘ 

*‘ And be it further enacted : That every captain, engineer, pilot, or 
other person employed on board of any steamboat, or vessel, propelled, 
in whole or in 7. by steam, by whose misconduct, negligence, or 
inattention to his or their respective duties, the life or lives of any 

rson or persons on board said vessel may be destroyed, shall be 

eemed guilty of manslaughter, and, upon conviction thereof, before 
any Circuit Court in the United States, shall be sentenced to confine- 
ment, at hard labor, for a period of not more than ten years.” 

The indictment charges on the master of the Reindeer the crime of 
manslaughter, because, by his misconduct, negligence, or inattention 
at the time and place alleged, the lives of many persons on board were 
destroyed. 

The question at issue, on this indictment, is, whether the govern- 
ment have, by legal and sufficient proof, convicted the defendant of 
the crime of manslaughter. 

In the first place, the law does not require the public prosecutor 
to prove wilful mismanagement or malconduct by the accused. You 
are not to inquire if he was guilty of intentional negligence or inat- 
tention, but only if he did what is forbid by the law. e point of 
inquiry before you is, whether he was guilty of misconduct, negli- 
gence, or inattention, and whether the explosion and destruction of life 
arose from either of those causes. In order to determine that, we 
must have a clear and accurate understanding of the meaning of the 
terms used by Congress in this law. 

By misconduct, negligence, or inattention in the management of 
steamboats, is ondualdaite meant the omission or commission of any 
act which may naturally lead to the consequences made criminal ; and 
it is no matter what may be the degree of misconduct, whether it is 
slight or gross, if the proofs satisfy you that an explosion of the boiler 
was the necessary or most probable result of it. 

In order to possess a satisfactory apprehension of the language of the 
act, it is important to understand what are the duties of the captain of 
a steamboat, what responsibility he incurs, and when his duty is 
merged in those of the other officers, and when the responsibilities of 
the other officers are independent of his. 

Was it the duty of the master to see to the state of the boiler, or 
that proper precautions were taken to relieve it of the pressure of steam 
when the boat was running or stopped, or did that duty belong exclu- 
sively to the engineer ? 

The practice and opinions of experienced officers and engineers on 
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the subject have been testified to; and it appears that a practice has 
grown into very common use to allot to the different officers separate 
and independent trusts and commands ; and a general notion is, that 
it belongs to the pilot to navigate the vessel, independent of the cap- 
tain ; that the engineer, in his special department, is not subordinate to 
the captain in the peformance of his duties. If that was the true con- 
struction of the law, the captain would stand discharged of responsi- 
bility for all acts of the engineer appertaining to his particular depart- 
ment. There is no foundation in law for such distinction and restriction 
in the duties of officers of steamboats ; they are the same in law as 
those of officers of other vessels. The master is commander-in-chief. 
The law entrusts him with the control’ of the vessel, and every depart- 
ment of service on board it; and the engineer has no more right to 
refuse obedience to his orders than has the mate. The captain is 
charged with responsibility for the right performance of all duties 
——— to the command and management of the propelling power 
of the vessel. If there be misconduct or neglect in the engineer’s 
department, the captain is, by law, responsible for the consequences, 
both in a civil and criminal prosecution. But if he procures compe- 
tent persons to perform the duties, and gives them injunctions to do 
it, the law will not presume him culpable if they, without his knowl- 
edge, neglect the duty assigned to them. 

Although the — may not select or engage the engineer, and 
the owners, as they have a right to do, employ him and fix the amount 
of his compensation, yet that circumstance no way deprives the cap- 
tain of a rightful control over him, in every particular of his service 
on board. This must manifestly be so, or there could be no unity of 
command or action in working the vessel. 

The notion that an engineer holds his place independent of the 
authority of the master, and that the latter has no power to restrain 
him, even if crowding the machinery with a head of steam beyond 
what the master deemed safe or prudent, has no foundation in law. 
He has supreme command, in all respects, in directing the navigation 
of the boat, including control over the head of steam to be used. He 
is responsible for every misuse or neglect of that authority, and, by 
the law in question, is made a wrong-doer, answerable as a criminal 
on indictment, if he omits to interpose and suppress the danger. He 
is bound to see that all persons, under his command, do their duty 
properly ; and especially this statute compels him, at his personal 
peril, to be actively awake to the safety of his passengers. It makes 
no difference, in his favor, if the engineer be the more skilled and 
competent man in respect to the management of steam ; the supremacy 
of authority is with the master on general principles, and, in respect 
to specific duties imposed on him by law, he is responsible that proper 
measures be taken for their performance. 

There is no distinction, in law, between the relative duties and 
responsibilities of different officers, serving upon inland waters or in 
sea-going ships propelled by steam. 

The pilot cannot take a course at his discretion, differing from that 
directed by the master, nor the engineer raise or keep the steam at 
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a guage beyond what is prescribed by the master, whatever may be 
the desire or judgment of the engineer in that respect. It belonging 
to the master, of right, to dictate to his subordinate officers, it will be 
presumed that what is constantly done by them, under his observation, 
is so done by his direction or assent, unless he proves his ignorance, 
or that his directions have been disregarded. 

The great question necessary to be disposed of in this case is, have 
you a right to regard the omission to raise the safety-valve as an act of 
misconduct, inattention, or negligence, chargeable upon the master, 
within the meaning of the 12th section of the statute ¢ 

A learned Judge of an United States Court ruled, on the trial of an 
indictment of an ee under this act, for manslaughter, that a boiler 
having exploded when the safety-valve was not raised, did not afford 
prima facie evidence of negligence on the part of the engineer. The 
instruction given to the jury, in that case, was probably placed on 
grounds not existing in the case before us. The Judge intimates dis- 
tinctly his opinion, that the commission of the offence by the engineer 
was not made out to his satisfaction. 

The statute does not charge the engineer with the duty of raising 
the safety-valve, and, in that case, accordingly, as it was not his par- 
ticular duty, but that of the master, to do so, it might, perhaps, be 
insufficient evidence of a culpable and criminal negligence or inatten- 
tion to support an indictment against the engineer. 

The act is imperative in respect to the master, and imposes the 
positive duty on him to see that the safety-valve is raised when the 
boat stops. The omission so to do thus becomes, in respect to him, a 
direct violation of the law, and has an important bearing upon the 
meaning and application of the 12th section. 

yy the Judge read the two sections in connection. ] 

t is nota correct interpretation of the law to understand it as 
requiring the safety-valve to be raised only in the contingency that the 
engine has acquired a higher pressure of steam than was raised when 
the boat was under headway, for that would permit the captain to 
keep the head of steam during stoppage the same as when coming to 
the dock, without regard to its state or danger at that time. This 
would be manifestly in violation of the whole policy of the enactments, 
because thus a boat might be running under any head of steam, no 
matter how extreme and perilous, and yet it be maintained at the same 
height at the dock. The law was framed to promote the safety of the 
vessel and the property and passengers on board her. The whole pur- 
pose aimed at would be frustrated if the boat could be allowed to 
retain, when stopped, any pressure of steam she could generate whilst 
in motion. The object of the law was to secure a low state of steam, 
at all events when the boat stopped; and, to effect this, the safety- 
valve was required to be opened so as to keep the steam down as near 
as practicable to what it was when the vessel was under headway. 
This presupposes that she was running with no more steam than was 
safe and prudent in the condition of the boiler. It would be an act of 
misconduct in itself to keep, at any time, a guage of steam on the 
boiler beyond its fair capacity to bear; and, in addition to that plain 
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obligation implied in the provisions of the 12th section, Congress 
superadded the express obligation to raise the safety-valve on stopping 
the boat, to insure that end. 

The course of the defence would seem to imply that the defendant 
was justified in carrying any amount of steam within the range of 
fifty pounds to the square inch, which the certificate of the inspectors 
suggests the boilers would bear. 

ut the jury will observe that the inspectors have no power to dic- 
tate what amount of steam, whether forty or fifty pounds, more or 
less, may be used, or to compel steamboat owners or masters to follow 
. their advice in that respect. It was wise and prudent in them to 
counsel parties on that subject; but this was only advisory and cau- 
tionary ; they had no power to compel obedience to it. ; 

Nor was their opinion backed by facts which could give to it any 
—_ importance. They had no authority to test the sufficiency of 
the boilers by steam, or hydraulic pressure, to ascertain whether they 
could bear fifty or ten pounds pressure to the inch. 

Moreover, these inspections are required to be made each six months. 
In this instance, the period for re-inspection had nearly come round, 
and that would be a further caution to the officers of the Reindeer to 
be vigilant and prudent, and not rely upon the opinion of inspectors, 
given months before, as to the safety and sufficiency of the boilers. 

The testimony also affords reason to believe that, during the time 
since the last inspection, the boat had been running in active compe- 
tition with others, all which would tend to overstrain and weaken the 
machinery, and render less and less reliable and trustworthy the opin- 
ion of inspectors upon her former condition and strength. 

This condition of things is necessarily incident, to a greater or less 
degree, to all boats in use; and, therefore, it is not to be implied that 
Congress intended to take the height of steam put upon boilers whilst 
the boat was running, as the measure of what might be retained when 
she stopped. It would be to abrogate the beneficial object of this 
feature of the law so to construe it. The whole scope of the enact- 
ments show that Congress intended that steam vessels should, at all 
times, be restrained to the use of no more steam than was compatible 
with entire safety; and the particular provision in question aims to 
fulfil that general intention by guarding against an accumulation of 
steam when the vessel is at rest. 

Masters and engineers would be responsible under the common and 
local law for putting on an unsafe amount of steam in running boats, 
and, without giving further sanction to that law, by inflicting fine or 
punishment under the United States authority for its violation, Con- 
gress limited their positive enactments, in this particular, to an absolute 
injunction that the safety-valve should be raised whenever the vessel 
was stopped. 

The new law, which goes into effect in a few days, is more ample 
and efficacious, both in ascertaining the actual strength of boilers, and 
in compelling a prudent use of them when the boat is in motion. 

e first question for the jury to consider and determine is, was the 
vessel under a prudent and safe head of steam at the time she was 
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stopped at the landing, together with a sufficient supply or water ? 
And next, whether the omission to open the safety-valve, at that time, 
was a cause of the explosion. 

A ground of defence, taken on this branch of the case, is, that the 
safety-valve is required to be raised only as a means for lowering the 
steam in the boiler, and the method pointed out in the act need not be 
adopted if other and better means are employed for effecting the same 
end. And it is contended the defendant has clearly proved, from uni- 
versal practice and the judgment of skilful and experienced men, that 
when coal is used for fuel, steam in the boiler is more speedily and 
certainly reduced and made safe by opening the furnace and flue doors, 
than by raising safety-valves. 

I do not, however, so interpret the statute as leaving it optional with 
the master to adopt that course or substitute another. I think it per- 
emptory, and that the master has no right to deviate from that partic- 
ular requirement. The plain language of the act must govern. This 
the master is bound to obey. Congress has the like power to dictate 
in this particular as in that of the enrolment or inspection of steam 
vessels before they could be allowed to run, and, in either case, sub- 
ject owners and masters to penalties for disobeying thé prohibition. 

And even in respect to the propriety of this enactment, and its 
fitness to secure the end proposed, its inutility or inferiority to other 
methods cannot be certainly determined upon the opinions or theories 
of experts. Men of any particular profession or craft do not like to be 
controlled in their callings by legislation; lawyers, doctors, or mechan- 
ics are apt to think they can manage their particular business better 
without, than under the direction of legislators. Engineers would not 
be inclined to think Congress understands the management of steam so 
well as themselves ; or that its rule, in that respect, was entitled to 
much consideration when conflicting with their own opinions and 
practices. But it cannot be necessary to say more on this head, than 
that such speculations can have no place here. We must accept the 
national will, expressed in the law, as fixing the method which must 
be observed and adhered to. Besides, it is by no means made clear, 
upon the evidence, that the usage of opening the doors of the furnaces 
relieves the boilers sufficiently, or that the idea is an erroneous 
one which induced Congress to require safety-valves to be always 
opened for discharge of steam when the boat should be stopped. After 
an experience of twelve or thirteen years, Congress appears to adhere 
to the same opinion ; and, in a few days, a law will go into operation 
compelling steamboats to have not only one but three safety-valves 
ready for use; one of which shall be self-acting, and out of the power 
of the captain or engineer to control, so that it opens at a particular 
point of steam, whatever other means are in use to keep that down. Nor 
do I think the engineers express themselves decidedly of opinion that 
opening the doors of the furnaces and flues can always be relied upon 
as sufficient, nor but that, under many circumstances, it will be neces- 
ary to open the safety-valves also, especially if there be a deficiencys 
of water in the boilers. 

It seems to the Court plain that the object Congress had in view, in 
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this provision, was to compel masters to have the safety-valve opened 
when a boat stopped, without regard to other measures which might 
be likewise employed to prevent an explosion. 

If experience demonstrated the law to be useless or improvident, and 
that additional danger was incurred by raising the valves, the legisla- 
ture should have been appealed to for a repeal or modification of it, 
that the masters need not be compelled to use means calculated to 
increase dangers instead of warding them off. The legislative will 
must govern ; and that declared by this law must be obeyed until a 
different one is substituted by Congress. But if we may judge by the 
late enactment on the subject, there has been no change of legislative 
opinion on that question. It is no matter what may be the inconve- 
nience or expense to the owners, or what delay it may cause in the 
progress of the boat; it is your duty, equally with that of the Court, to 
hold masters of steamboats to a strict obedience to the direction of the 
legislature, and to regard an intentional deviation from it a fault. 
Whether such neglect or misconduct be of a criminal character, will 
be more particularly considered hereafter. 

The excuse set up for the master in this instance, that he was occu- 
pied with other duties of his command, cannot avail as a defence, 
because it was no way necessary he should be personally at the engine 
and raise the valve with his own hand. He would stand acquitted of 
blame if he had laid express commands on the engineer and his assist- 
ants to see that it was done at every stoppage. He is not permitted 
to leave this duty to the judgment and discretion of the engineer, even 
if he have more skill and experience than the master himself. 

The crime created by the statute does not rest upon any wrong 
intention of the officer subjected to indictment. As regards the defend- 
ant, in this case, he is not accused of any wilful misconduct or design 
to injure the vessel or any person on board, or to put either in dan- 
ger. The indictment is not placed upon that ground. You will 
examine the evidence, and see whether you can fairly imply from it 
that the captain had given proper orders for the safety-valve to be 
raised when the boat stopped; and, if not, you must regard his omis- 
sion to take that precaution legal evidence of misconduct, negligence, 
and inattention, tending to support the indictment. 

In order to convict him, the district attorney must prove some act of 
negligence or omission. It must be shown that he has omitted to do 
something which it was incumbent on him to do in fulfilment of his 
duty, or that he did something to counteract his duty. 

(Reference to 13th section.) 

The mere circumstance of the valve not having been raised, is not 
to be taken by itself as proving the crime charged against the captain. 
The essential question is, not whether the evidence shows that the cap- 
tain was negligent of his duty, but whether the explosion was caused 
by the particular negligence proved ; that is, whether the proof satis- 
fies your judgment that the omission to raise the valve was the proxi- 
mate cause of the explosion, and death of the persons destroyed. But, 
in examining this point, it is not important to ascertain what was the 
actual state of the boiler. If it was insufficient, from some inherent 
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defect, at the time it was inspected, or had afterwards become so from 
use, and there was nothing discernible by reasonable attention and 
diligence to indicate any defect, and if, furthermore, it should appear 
that such defect was the cause of the explosion, then the defendant 
cannot be made responsible, criminally, for consequences arising ont 
of circumstances not within his knowledge or control. It is necessary 
for you to consider this branch of the case carefully, and if it appears, 
upon the evidence before you, that this boiler must most probably have 
exploded with a cautious use of steam, and that it was not safe, under 
such circumstances, the accused ought to be acquitted of the crime 
charged upon him by the indictment. . 

It is incumbent on the jury to weigh considerately the proofs bear- 
ing upon this point, and to be satisfied there was no more than a 
reasonable head of steam upon the boiler at the time of the explosion ; 
for latent defects in that, will afford the master no protection if he 
allowed an improvident and unsafe pressure of steam to be then gener- 
ated. The defendant is called on to answer for his negligence or 
misconduct in that particular, but not for an explosion arising from 
other causes. The only direct proof of any act of misconduct, negli- 
gence, or inattention by the defendant, is his omission to have the 
safety-valve raised at the time it was, by statute, made his duty to 
raise it; but you must connect with that, and consider, all other 
circumstances in evidence attendant upon the catastrophe, or directly 
preceding it, and judge from the whole evidence whether, by that 
omission, he is cuilty of the offence charged upon him. If, on a full 
consideration of all the facts and circumstances laid before you by the 
testimony, you are unable to determine, to the clear satisfaction of 
your judgment, what was the immediate cause of this disaster, and 
the appalling destruction of life attending it, or if, on such review, 
it remains doubtful in your minds whether the explosion was occasion- 
ed by any culpable inattention or negligence or misconduct of the defnd- 
endant, then, in either of these events, he is entitled to your acquittal. 

In submitting this case to your judgment, the Court, gentleman of 
the jury, reposes the most entire confidence in your intelligence, dis- 
cretion, and sagacity, and is persuaded that the issue, so deeply affect- 
ing the defendant and the public, will be determined by you according 
to the Law and the racts. 


The jury retired at half past twelve o’clock, and, about six o’clock, 
came into Court saying they could not agree; and the jurors request- 
ed a further explanation of the 7th and 12th sections of the act of 
Congress. ; 

Judge Betts read the two sections to the jury, and remarked that, 
the command of the 7th section being positive, that the masters shall 
open the safety-valve on the stoppage of the boat, it is an act of mis- 
conduct and negligence in him to leave it to the option of the engineer 
to open the valve or not, at his discretion. It was the duty of the 
master to give explicit orders that the statutory direction, in this 
respect, be strictly obeyed. The true construction of the law does not 
authorize the master to keep the safety-valve down whilst the steam is 
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no higher, on stopping the motion of the boat, than when she is under 
headway, if she was running under an unsafe pressure. The law does 
not authorize the master to keep on a head of steam, when the boat is 
stopped, which was dangerous when she was under headway. 

The 12th section does not declare that the particular act of miscon- 
duct or neglect, in keeping down the safety-valve when the boat is 
stopped, is a criminal offence ; but it becomes so under that section, if 
the omission to open the valve, at the time, caused the explosion of the 
boiler. If the jury are satisfied, upon all the evidence, that an im- 
proper and unsafe force of steam was kept on the boiler, and that it 
exploded from that cause, and of the further fact, that, if the safety- 
valve had been opened when the boat was stopped, the danger would 
have been avoided, then, as before remarked, the master’s disobedience 
of the 7th section, in that respect, would be legal evidence against him 
under the 12th section. That disobedience is not declared to be, of 
itself, a crime ; but yet, if it causes the death of a person on the boat, 
it may prove the misconduct or negligence made criminal by the 12th 
section. 

Whether it had that effect or not, is wholly matter of fact for the 
jury to decide. 

The jury then returned to their room and, .after an absence of 
~ hour, returned into Court, stating their inability to agree on a 
verdict. 

By consent of counsel, on both sides, the jury were discharged with- 
out rendering a verdict. 








N. D. Supreme Court. 
(Special Term, Monroe.) 
Before Mr. Justice 8. L. SELDEN. 
Sexan Martuews er Au agt. Taz Howarp Insurance Company or N.Y. 
POLICY OF INSURANCE—COLLISION-——LOSS—DEMURRER TO COMPLAINT. 


A recovery, in a Court of Admiralty, against one vessel for an injury done to another by 
a collision, atsea or upon the lakes, caused by the negligence and want of skill of the 
master and crew of the former, is a loss within the purview of a policy which insures 
against the “perils of the seas (or lakes).” 

It is no defence to the insurers upon a marine policy, whether such policy contain a clause 
Insuring against barratry or not, that the loss was occasioned by the negligence of the 
master and crew of the vessel insured. 


The steam propeller Ontario, navigating the river St. Lawrence and 
the lakes Ontario, Erie, Huron, and Michigan, was insured by the de- 
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fendants, among other things, against loss or damage by the “ perils of 
the lakes.” The policy contained no clause covering losses by barratry. 
During the period covered by the policy, the propeller, while navi- 
gating lake Huron, came in collision with the barque Utica, by means 
of which the latter was injured. The owners of the barque subse- 
uently libelled the Ontario in the District Court of Illinois, alleging 
that the injury arose from the negligent and unskilful conduct of the 
master and crew of the Ontario. The owners of the Ontario appeared 
and defended, but were defeated, and a recovery was had against her 
for the sum of seven hundred and ninety dollars and ninety-one cents, 
besides costs. This sum, with the interest and costs, were ultimately 
paid by the plaintiffs, the proprietors of the propeller at the time of 
the collision, and this suit is brought upon the policy, to recover the 
amount so paid, together with the expenses of the defence in the Dis- 
trict Court. 
The question arises upon a demurrer to the complaint. 


S. Mathews, for plaintiff. 
O. Hastings, for defendants. 


i J.—The defendants resist a recovery in this case upon two 
rounds. 

. 1st. That the damages claimed are too remote. That the insurers 
are liable only for damages directly resulting from the perils insured 
against, and not those which are remote and consequential. 

2d. That the injury having been caused by the negligence of the 
plaintifi’s own agents, the master and crew, the insurers are not liable, 
there being in the policy no clause assuming the risk of barratry. 

I consider the questions in this order for my own convenience. 

In regard to the first of these positions, I find it difficult to resist the 
reasoning of Judge Story in Peters v. The Warren Ins. Co., 14 Peters, 
99, and in Hale v. The Washington Ins. Co., 2 Story, R., 176. In 
those cases it is, I think, satisfactorily shown, that damages of the kind 
claimed here are to be regarded as the immediate legal consequence 
of the collision. The liability of the owner is fixed ¢o instanti the 
collision takes place. It is its immediate and znevitable effect. The 
owner, therefore, sustains a direct injury from the collision, and I doubt 
whether it is necessary to resort to the more refined reasoning by which 
the injury is proved to be to the ship itself in consequence of its 
liability upon a proceeding im vem for the damage. The argument 
against the liability of the insurers rests, as stated by Judge Story, 
upon the assumption “ that the insurance attaches only to the extent of 
the direct injury sustained by the very thing insured.” But the learn- 
ed Judge shows this assumption to be without foundation. 

I think the authority of the case of De Vauw v. Salvador, 4 Adol. 
& El., 420, ought to be considered as successfully overthrown, at 
least in this country, by the two cases to which I have referred. 

We come, then, to the main question in the case, to wit: Are the 
insurers liable, upon a marine policy not insuring against barratry, for 























THE NEW-YORK LEGAL OBSERVER. 1 
N. Y. Supreme Court.—Selah Mathews et al agt. The Howard Insurance Co. 








a loss occasioned by the negligence of the master or crew of the vessel 
insured, provided the immediate cause of the loss or injury is one of 
the perils insured against ? 

This is a grave question, of great importance in the law of marine 
insurance. ‘To me it seems surprising that it has not more frequently 
arisen. Perhaps this may be, in some measure, accounted for by the 
fact that most policies do insure against losses by barratry. In regard 
to policies which insure against barratry, it is now entirely settled in 
the English Courts, that it is no defence to the insurer, where the proxi- 
mate cause of the loss is a peril insured against, that the loss would not 
have happened but for the negligence of the master or crew of the 
vessel insured. 

The counsel for the defendants supposes that the liability, in such 
cases, 1esults from the express assumption by the insurer of the risk of 
barratry, and that, but for that clause in the policy, there would be no 
liability. If they are right in this, then the cases in the English 
Courts, which have held the insurers liable upon such policies, weigh 
nothing in favor of the plaintiff here. 

But, are they right? The leading case on the subject is that of Bush 
v. The loyal Fechange Co., 2 Barn. & Ald., 73. 

The policy, in that case, insured against fire and also against barratry. 
The loss was by fire. The defendant proved that the fire occurred 
through the “negligence of the mate,” and the Court held this no 
defence. 

Now, it is important to settle, with precision, the fround upon 
which this decision was made. 

This can best be done by a close examination of the opinion deliv- 
ered in the case by Bayley, J. ; 

In some portions of that opinion, stress appears to be laid upon the 
fact that the policy insured against barratry ; for instance, the Justice 
says: ‘“ When we find that they (the insurers) make themselves an- 
swerable for the ewilful misconduct of the master in other cases, it is 
not too much to say that they meant to indemnify the assured against 
fire proceeding from the negligence of the master and mariners.” 

The learned Justice, before making this remark, had quoted Emeri- 
gon and other continental writers upon maritime law, to show that, in 
most European countries, and especially in France, the insurers were 
held liable for a loss occasioned by the negligence of the master and 
crew, provided the policy assumed the risk of barratry, otherwise not. 
But he adds that, as the term barratry, as used by the French writers, 
comprehends negligence as well as wilful misconduct, and as the term 
in the English policies is applicable only to the wilful misconduct of 
the master or mariners, the authority of Emerigon would afford no 
ground for their decision in that case. 

ae part of the argument of the learned Justice, then, is really 
this : 

The insurers are not liable for a loss occasioned either by the barra- 
try or the negligence of the master or mariners, unless the policy con- 
tains a clause insuring against barratry. 

By the English law, barratry and negligence are distinct things, and 
the one term does not include the other. 
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But if an English policy insures against barratry, it also insures 
against negligence. Howso? Not because the terms include it, for 
that is expressly denied; but because the insurer, having assumed the 
risk of the wiJful misconduct of the master and mariners, “ it is not 
too much ¢o say that they meant to indemnify ” against their negli- 
gence. Is this a just conclusion ? 

By what logic is it proven that an insurer may not be willing to run 
the risk of the honesty and integrity of a master whose skill, care, 
and promptness he would, by no means, warrant ? ' 

I think the decision rests upon a much sounder argument than this, 
and it is given in the opinion itself. ; 

The Justice having first shown that the policy insured, amongst 
other things, against losses “ by fire,” and that the loss, having been 
occasioned “ by fire,” comes within the express terms of the policy, 
proceeds as follows :— 

“Tf the ship had been wilfully set on fire, it would have been barra- 
try, and the underwriters would be liable ; but it has been argued that 
the underwriters are only liable for a loss by barratry, because that is 
one of the risks expressly mentioned in the policy ; and that the negli- 
gence of the master and mariners, not being a risk expressly described 
in the policy, the underwriters are not liable for a loss thereby occa- 
sioned. In this case, however, the loss is occasioned by fire, against 
which the assured is protected by the terms of the policy; and, an our 
law at least, there is no authority which says that the underwriters are 
not liable for a loss, the proximate cause of which is one of the enw 
merated risks, but the remote cause of which may be traced to the 
misconduct of the master and mariners.” 

Here is the substance of the argument for the decision, and, in my 
view, it is amply sufficient. Nothing is said about the defendants 
having insured against barratry, and, therefore, impliedly against 
negligence. 

t is put upon the sensible and logical ground that the policy insured 
against a loss by jire, and that the loss, having occurred from fire, was, 
therefore, within the express terms of the contract ; and that the Court 
would not look beyond the immediate cause of the loss to see whether 
some link in the sequence of causes might not be found which did not 
fall within the terms of the policy. 

The prima facie liability of the insurers, under their express agree- 
ment, could only have been avoided by showing that there was an 
implied warranty, on the part of the insured, against the negligence of 
the mate and crew. 

The question of warranty was considered and disposed of in the 
same opinion. 

It was conceded that there was an implied warranty that the ship 
should, in the jirst instance, be provided with a competent master and 
crew, as was held in the case of Zazt v. Levi, 14 East., 481; but it was 
expressly held that this warranty did not extend “to the conduct of 
the crew in the subsequent part of the voyage.” 

Now, the ruling upon this point is decisive of the whole case. The 
loss being within the terms of the policy, the insurers must, of course, 
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be liable, unless the insured is deemed to have assumed the risk of the 
negligence which led to it. But the Court held that the insured did 
not, even impliedly, assume that risk. The liability of the insurers 
inev‘tably follows. 

This view of the principle of this case is confirmed by the subse- 
quent case of Walker v. Maitland, 5 Barn. & Ald., 171. 

The loss, in that case, was from a peril of the sea, but would not 
have occurred but for the negligence of the crew. 

Bayley, J., says: “It is the duty of the owner to have the ship 
properly equipped, and, for that purpose, it is necessary that he should 
provide a competent master and crew in the first instance ; but, hav- 
ing done that, he has discharged his duty, and is not responsible for 
their negligence as between him and the underwriters.” 

Here is nothing about the insurers having taken the risk of barratry, 
and about the greater risk including the lesser. It is put upon the 
broad and only tenable ground that the negligence of the crew is not a 
risk which the insured assumes, and, therefore, that such negligence is 
no answer to the insurers’ liability for a loss arising directly from one 
of the perils insured against. 

This doctrine is followed up in the case of Bishop v. Pentland, 7 
Barn. & Cres., 219, and more pointedly in the case of Shore v. 
Bartall, 7 Barn. & Cres., 798, note. 

The principle of these cases has received the repeated sanction of 
the Supreme Court of the United States. 

In the case of Waters v. The Merchants’ Louisville Ins. Co., 11 
Peters, 213, Mr. Justice Story alludes to the cases in reference to the 
precise distinction which I have been considering, and, although he 
concedes that in the case of Bush v. The Royal Exchange Ins. Co., 
the Court do rest their judgment, 72 part, upon the circumstance that 
the policy insured against barratry, yet he says that the Court also 
relied upon the ground, that, the proximate cause of the loss having 
been a peril insared against, the negligence of the master was no de- 
fence ; and he also says that the later cases of Walker v. Maitland 
and Bishop v. Pentland, were put exclusively upon the latter ground. 

It is clear, therefore, not only from the case last cited, but from that 
of The Columbia Ins. Co.v. Lawrence, 10 Peters, 509, where the same 
doctrine was held, that the Supreme Court have interpreted these Eng- 
lish cases as I have done. And in the case of Hale v. the Washing- 
ton Ins. Co., 2 Story, R., 176, it is treated by Justice Story as a point 
entirely settled, both in this country and in England. No allusion is 
made, in this last case, to the policy as insuring against barratry or 
otherwise ; nor had that, in my judgment, anything to do with the 
question of the defendants’ liability. 

It will be seen that this view of those cases saves the necessity of 
resorting to the nice and embarrassing distinctions between proximate 
and remote causes ; distinctions, the tracing of which would frequently 
lead to the most refined metaphysical subtilties, because, it being held 
that the negligence of the crew is not a risk which the insured have 
agreed to assume, in other words, that there is no implied warranty 
against it, it is of no consequence whether this negligence is a proxi- 
mate or remote cause, as it is no defence in either case. 
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It is necessary to look into the doctrine of proximate causes, only so 
far as to see whether the loss can fairly be said to have arisen from a 
peril insured against. 

It may be objected, to this view of the authorities, that it proves too 
much. That it follows from it that it would be no defence to show that 
the loss was occasioned by the barratry of the master, where the policy 
did not insure against barratry. 

Now, it is not true that this would necessarily follow, but I would 
stand by the conclusion if it did. ; 

The clause in policies, which insures against losses by barratry, is not 
necessary, I apprehend, to make the insurer liable in cases where the 
barratrous conduct of the master or crew has led to a loss by the “ perils 
of the sea.” In such cases, the insurer is made liable by the express 
terms of his contract, and he can only exempt himself from liability 
by showing that there is an ¢mplied warranty by the insured against 
such barratry, which, so far as I know, has never been expressly held 
by the common law Courts, unless it is involved in the decision of the 
case of Waters v. The Merchants’ Louisville Ins. Co., 11 Peters, 2138. 
In that case it was laid down, that a loss from fire, where the fire was 
caused by barratry, was to be deemed a loss by barratry and not a loss 
by fire, and did not, therefore, come within the policy, which insured 
against a loss by fire but not by barratry. Now, by what logical pro- 
cess this is made out, I confess myself unable to see. But no matter. 
This is very different from deciding that, in a case where the immedi- 
ate cause of the loss was a peril insured against, it would bar the 
recovery to prove that the loss would not have happened but for the 
barratry of the master or crew. That has not yet been decided in this 
country, I believe. There is no doubt that, by the French law, the 
risk of barratry, where the policy is silent on the subject, is thrown 
entirely upon the insured. Article 27, Title 5 of the Code de Com., 
contains an express provision to that effect. But whether the princi- 
ples of the common law accord with this enactment of the French 
code, does not appear to be settled. 

The main object of the clause in policies insuring against barratry, 
is not to prevent a defence against a loss from a peril insured against, 
but to extend the contract of insurance to a class of risks not other- 
wise within the policy at all, as, for instance, to losses arising 

From sailing out of port without paying port dues ; 

Breaches of blockade or embargoes ; ' 

Resistance to the right of search ; 

Smuggling, mutiny, &., &c. ; 
none of which would come within the ordinary terms of a policy. 
We can see, therefore, abundant reason for the insertion of this clause 
in policies, without supposing it necessary to avoid the consequences of 
an implied warranty on the part of the insured. 

Whether there is such a warranty at common law, may be settled; 
but, if so, I have not met with the decision. 

The conclusions to which I have thus arrived do, no doubt, come in 
direct conflict with the decision of the Supreme Court of this State in 
the case of Grim v. The Phenix Ins. Co., 18 Johns., 451. But that 
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case stands almost alone, and I consider its authority more than coun- 
terbalanced by the series of decisions to which I have referred. It 
was cited and expressly disapproved by the United States Supreme 
Court in the case of Zhe Patapsco Ins. Co. v. Coulter, 3 Peters, 222. 
If the question was between a single decision of the latter Court and 
the Supreme Court of this State, I should feel bound to follow our own 
Court. But as I consider the question settled, both in England and in 
the Courts of the Union, in opposition to the doctrine of the case in 
Johnson, I feel warranted in disregarding that case. 

I have, thus far, considered this question in the light only of the 
authorities bearing directly upon it. But a strong argument may be 
drawn from analogy, founded upon the settled doctrine in cases of fire 
insurance upon land. 

It seems to be universally conceded, in respect to policies against 
losses by fire upon land, that it is no defence to show that the loss was 
attributable to negligence, either of the assured himself or his 
servants. 

Judge Story, in remarking upon this doctrine in the case of Colwm- 
bia Ins. Co. v. Lawrence, 10 Peters, 517, says: “Indeed, if such losses 
were not within such policies, the indemnity against such risks would 
be practically of little importance, since much the larger number of 
fires of this sort may be traced back to some negligerice, slight or 
otherwise, of the members of families.” 

This reasoning applies to marine insurances with no less force than 
to those upon land. If tracing the loss to some negligence constituted 
a defence, liability upon a policy would be almost invariably resisted. 
The difficulty would not be avoided by drawing the line between proxi- 
mate and remote acts of negligence. Such a rule would be very difii- 
cult of application. 

The true question in all such cases, whether the loss arises upon land 
or water, is, was the immediate or proximate cause of the loss one of 
the perils insured against? If it was, the insurer is liable unless he 
can show the breach of some implied warranty by the insured. 

In both classes of policies, the question resolves itself into one of 
implied warranty, aia all the cases hold, as I have shown, that there 
is no such warranty, by the insured, against the negligence of the 
master and crew. 

The loss, therefore, in this case, having arisen from collision, which 
is abundantly settled to be a peril of the sea, within the ordinary terms 
of a marine policy, it follows, from the principles I have adopted, that 
the plaintiffs are entitled to judgment upon the demurrer. 
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MN. D. Superior Conrt. 


(December General Term, 1852.) 


Before CAMPBELL, BOSWORTH, and EMMETT, Justices. 


Henry Keer, Responpent, agt. Grorcr P. Lorp anp Samvet N. 
Brown, APPELLANTS. 


PERSONS INDEBTED TO EACH OTHER—INSOLVENCY OF ONE OF THEM— 
EQUITABLE SET-OFF—ASSIGNMENT OF CLAIM. 


Where two persons are indebted to each other, on disconnected demands, and one becomes 
insolvent, the solvent party cannot maintain an action for that cause alone, to compel 
an equitable set-off before the debt owing by the insolvent party becomes due. If, 
before it becomes due, he assigns the demand against the solvent party, the assignee 
may recover the assigned demand, free from all claims of set-off on the part of the 
solvent debtor against the insolvent, where there is no pretence that the assignment of 
the claim was made with intent to defeat the sét-off. 

When no other ground exists to support an equitable set-off than the insolvency of one 
of two parties, severally indebted to each other, the right of set-off does not attach 
until the debt owing by the insolvent has become due. 


This case came before the general term on an appeal from a. judg- 
ment sustaining a demurrer to the answer to the-complaint. 

The plaintiff, as assignee of Charles King, brought this action to 
recover for goods sold and delivered by King to the defendants between 
the 20th of February and the 1st of July, 1851, on a credit which 
expired on the 25th of December, 1851. King assigned this account 
to the plaintiff on the 18th of September, 1851. 

The defendants were owners of a note made by King on the 2d of 
June, 1851, payable six months after its date, and which was purchased 
by them on the 5th of June, 1851. 

In their answer, they claimed an equitable right to set-off the note 
against, and in extinguishment of, alike amount of the account, on the 
grounds that they owned the note when King assigned the account he 
had against them to the plaintiff; that Kirig was then and since has 
been insolvent, and since then has moved out of, and ceased to reside 
in, this State. 

All other facts requisite to a full understanding of the case, are 
stated in the opinion of the Court. 


A. P. Man, in behalf of the appellants, made and argued the fol- 
lowing points :— 


I. It is a primary principle, that the assignee of a thing in action 
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(other than negotiable paper) takes it subject to all equities betwec- 
the original parties. 

Murray v. Sylburn, 2d Johns. Ch’y R., 441, 443; 2d Story’s Eq., 
§ 1047; Niagara Bank v. Rosevelt, 9 Cow., 409. 

II. The present case is fully within the equity, if not within the 
letter, of the statutes of set-off. 

III. The answer presents a clear case for an equitable set-off, and 
Courts of Equity have uniformly compelled a set-off under like 
circumstances. 

(See cases below cited). 

1st. The counter-claim or set-off is properly presented by. answer. 
It was not necessary to file a cross-complaint. 

Jennings v. Webster, 8 Paige, 503; Gay v. Gay, 10 Paige, 369, 
377. 
2d. The power of Courts of Equity to compel a set-off is not de- 
rived merely from the statute. It rests upon the original jurisdiction 
of Courts of Equity, and upon their general power over their suitors. 

Gay v. Gay, 10 Paige, 369, 376; Stimpson v. Hart, in error, 14 J. 
R., 68; Merrill v. Fowler, 6 Dana, on p. 306; 2d Story’s Eq. Jur., 
8 1431, 1432, 1437, 1444. 

3d. The true and actual debt due from defendants to King, at the 
time of his assignment to plaintiff, was only the balance between their 
respective demands against each other. This was the rule of the civil 
law, and has always been acted upon by Courts of Equity. 

4th. The facts of the insolvency of King, and his removal beyond 
the State, and that defendants have no security for their note, are con- 
trolling reasons with a Court of Equity for compelling a set-off. 

Lindsay v. Jackson, 2d Paige, 581; Gay v. Gay, 10 Paige, 369, 
876; Stewart v. Chamberlin, 6 Dana, 32; Merrill v. Fowler, 6 Dana, 
305; Jennings v. Webster, 8 Paige, 503. 

5th. A Court of Equity, under such circumstances, would compel a 
set-off, even against a plaintiff who had purchased for actual consider- 
ation paid at the time. It certainly would in a case like the present, 
where no consideration has passed. 

Stewart v. Chamberlin, 6 Dana, 32; Merrill v. Fowler, 6 Dana, 
305; Chance v. Isaacs, 5 Paige, 592. 

6th. The fact that the note of King was not due at the time when he 
assigned the book account to the plaintiff, does not impair the equitable 
right to a set-off. The right to an equitable set-off became perfect the 
moment King became insolvent. It was enough, at any rate, that the 
note would mature before the account. 

Chance v. Isaacs, 5 Paige, 592; Lindsay v. Jackson, 2 Paige, 581; 
Gay v. Gay, 10 Paige, 369. 


E. 8. Young, in behalf of the respondent, made and argued the 
following points :— 


I. The claim of the defendants is not a demand against the plaintiff, 
nor is it such as might have been set off against Charles King, the 


| 
| 
| 








180 Till. NEW-YORK LEGAL OBSERVER. 
N. Y. Superior Court.—H. Keep agt. G. P. Lord and S. N. Brown. 








assignor, while the demand on which suit is brought belonged to 


im. 

2 R.S. (3d ed.) p. 450, § 39, sub. 7, 8, 10, 11. 

The defendants’ demand had not become due at the time of the 
assignment to plaintiff of demand on which suit is brought; conse- 
quently, no right to set off defendants’ demand existed at the time, 
and the assignee took the claim clear of any right of set-off against it. 

Wells agt. Stewart, 3 Barb. 8. OC. Rep., 40; Graves v. Woodbury, 
4 Hill, 559 ; Spencer v. Barber, 5 Hill., 569; Watts v. The Mayor, 
déc., 1 Sand. Supr. Ct. R., 23; Beckwith v. Zhe Union Bank, 4 Id., 
604. 

II. The defendants have no right, in equity, to set off the note held 
by them against the plaintiff’s demand. 

1. The demands are independent, and not connected with each other. 
To be the subject of set-off, in equity, under its extra statutory juris- 
diction, there must be a connection between the demands. 

2 Story’s Eq. Jur., § 1434; Schermerhorn v. Anderson, 2 Barb. S. 
a Rep., 584; Rawson v. Samuel, 1 Craig and Phil., 161, 173, 174, 
178. 

2. No equitable right of set-off, in favor of the defendants, had 
attached at the time 7 the assignment to plaintiff, the note held by 
them not being then due. A, Court of Equity would not interfere to 
enforce or establish a set-off in their favor of a claim not due. The 
doctrine of equitable set-off has never been carried to the extent of 
changing the contracts of parties. 

Bradley v. Angel, 3 in. 475 ; Spencer v. Barber, 5 Hill., 569 ; 
Ainslie v. Boynton, 2 Barb. 8. C. Rep., 263; Lindsay v. Jackson, 2 
Paige, 584; Duncan v. Lyon, 3 John. Ch. Rep., 358, 360. 


By the Court, Boswortn, J—The debt owing to King by the defend- 
ant, was for goods sold and delivered by him to them between the 20th 
of February and the Ist of July, 1851, and became due on or about 
the 25th of December, 1851. 

King, on the 18th of September, 1851, assigned to the plaintiff, in 
trust for the payment of his debts, all his property, including the debt 
owing to him by the defendants. : 

About the 5th of June, 1851, the defendants purchased a note 
— King for the payment of $300, payable six monihs from June 
2d, 1851, or on the 9th of December following, being a few days prior 
to the maturing of the demand on which this action is brought. 

The defendants insist on the right to set off the amount of the note 
in satisfaction of a like amount of the debt or demand on which this 
action is brought, on the grounds that they owned the note when King 
assigned his account against them to the plaintiffs; that he then was 
and since has been insolvent, and since then has moved out of, and has 
ceased to reside in, the State. 

It is perfectly well settled that such a set-off cannot be made under 
any provision of the revised statutes, as neither demand was due when 
King assigned to the plaintiff. 

2 R.S8., 854, § 12, sub. 8, and id. p. 174, § 43. 
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But the defendants insist that the case presents a natural equity, 
entitling them to a set-off, and insist in their answer, under § § 149 and 
274 of the code, for the same relief that a Court of Equity would have 
given them on a bill filed to compel the set-off to be made. 

This is not a suit between King and the defendants, and neither de- 
mand was due when King assigned to the plaintiff. If, on a bill filed 
by the defendants against King on the day, but before the assignment 
was made, stating the facts contained in their answer, they would not 
be entitled to a decree making the set-off, then the judgment appealed 
from is correct, and must be affirmed. No case has been cited in 
which such a bill was sustained on such grounds, where the debt ow- 
ing by the defendants was not due at the time the bill was filed. 

in Lindsay v. Jackson, 2d Paige, 584, a set-off was decreed, but the 
demand against the defendant was due when the bill was filed. The 
demand against the complainant was not due. It was the duty of the 
defendants to pay at once and without delay. The complainants alone 
had an interest in having the credit on the demands against themselves 
to which the terms of their obligations entitled them. And, in that 
case, no third persons had acquired any legal or equitable right. 

In Chance v. Isaacs & Smyth, 5 P., 594-595, the Chancellor intima- 
ted that, in that case, if the complainant had held and owned the note 
against Isaacs at the time the latter assigned a demand he had against 
the complainant to Smith, he would have decreed the set-off, on the 
ground that, although the note held by “Chance was not due at the 
time of the assignment, yet, as it would have become due long before 
the complainant’s notes were payable, an equitable right of set-off would 
then have existed, which it would have been unconscientious on the 
part of Isaacs to deprive him of by assigning the complainant’s notes 
to other creditors.” 

The same remark is applicable to this opinion as the same learned 
Chancellor made concerning an opinion intimated by Chancellor San- 
ford in Troup v. Haight, Ren. ., 270, viz.: ** that it is not entitled 
to the force of a judicial decision, and was not called for by the case be- 
fore him ; nor does it appear to be founded upon any adjudged case.” 
8 P., 505, Jennings v. Webster. 

The opinion intimated in Chance v. Isaacs, 5 Paige, 595, professes, 
on its face, to have no other authority for its support than the princi- 
ple of the case of Lindsay v. Jackson. In the latter case, the bill was | 
entertained because the debt owing by defendant was due at the time 
the bill was filed, and the Chancellor there said, that it might present 
an entirely different question if the defendant’s debt was now due from 
the complainants, who were seeking to compensate it by a claim 
against the defendants, payable at a future day.” 10 J. B. Moore, 
198, Youngv. Gyeetal.  ~ 

In Gay and others v. Gay, 10 Paige, 269, before and at the time J. 
P. Gay assigned to Messrs. Lee & Morrison, the defendant owned 
judgments against J. P. Gay, recovered on notes indorsed by defend- 
ant for J. P. Gay’s accommodation, and which defendant had paid. 
The judgments were due at the time of the assignment, and the de- 
mand assigned was due, and the amount owing by defendant had been 
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liquidated by a master’s report. It therefore presented a case in 
which the rk | seeking to compel the set-off had a demand against 
the other, which was due when the latter assigned the demand belong- 
ing to him. 

. Bradley v. Angel, 3 Coms. 475, the Court of Appeals denied the 
right of set-off, though the plaintiff’s debtor was dead, and his estate 
insolvent, on the ground that the debt against his estate was not due 
when the bill was filed. In that case, the debt owing to the defend- 
ant, by the plaintiffs, was due. Allowing a set-off before the debt 
owing by the defendant becomes due, is compelling him to pay before 
the time stipulated by his contract, and is making a new contract for 
him. . 

This, it is believed, a Court of Equity never attempts to do, in a 
case of independent and disconnected demands, on the mere ground of 
the insolvency of one of the parties. 

Unless there has been a mutual credit, founded on a subsisting debt 
on the other side, or an express or implied agreement of set-off, 1t will 
not be done. Lowe et al v. Shephard et al, 2d Sum., 414-418; Gor- 
don v. Lewis, ed.,629; Dade v. Irwin’s Exe’rs, 2 How. 8. R. (U. S.) 
383, 390. 

In Ainslie v. Boynton, 2 Barb. 8. C. R., 263, the assigned claim 
had been liquidated in amount by a report of referees before it was as- 
signed ; and before and at the time it was assigned, the plaintiffs held 
a judgment against the assignor of the claim. The plaintiff’s claim 
was due when the assignment was made, and the amount of the claim 
against him had been then ascertained and liquidated. 

I find no adjudged case to the effect that one of two parties, havin 
distinct and disconnected demands against each other, neither of which 
is due, can, on the mere ground of the insolvency of the other, file a 
bill against the insolvent and compel a set-off against the other. Un- 
less this can be done, no bill could have been filed by the defendants 
against King, on the facts stated in the answer, at any time prior to his 
assignment to the plaintiff. No equitable right to a set-off had then 
attached, because neither debt was then due, and there was no connec- 
tion between them, creating an equitable right to have one debt made 
to compensate the other. 

I do not find, in any of the cases cited on the argument, nor in any 
- which have come under my observation, any intimated opinion in 
favor of the contrary doctrine, except that intimated in Chance v. 
Isaacs, 5 Paige, 505, and this intimation is opposed to one made b 
the same Judge in Lindsay v. Jackson, 2d Paige, 584-585, on this 

oint. 
. It seems to me that the principle decided in Bradley v. Angel, is 
conclusive upon this question. 

Whether the debt owing by the party against whom a set-off is 
sought matures before or after the one owing to him, does not seem 
to affect the principle. 

Although maturing jirst, he cannot be compelled to pay it before it 
is due by the terms of his contract. Where there is no fraud, and no 
agreement to set it off against a debt owing to him, and where there 
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is no connection between it and any such debt, he cannot be compelled 
to pay it before the time he contracted to pay it by cancelling and dis- 
charging a debt owing to him by a person to whom he is thus indebtd. 

The fact that the debt owing by the party against whom the set-off 
is sought falls due last instead of first, throws no difficulty in the way 
of adjusting equities to the accuracy ofa penny, and if insolvency alone 
is a sufficient ground for administering an equity at variance with the 
statutory rules of set-off, it would seem to be at variance with reason 
and right to hold that a set-off might be compelled if the demand ow- 

- ing by the defendant fell due sixteen days before the one owing to 
him, but could not be if it fell due sixteen days afterwards. 

But if it can only be compelled on a bill filed after the demand 
against the defendant is due, no principle is violated. The defendant, 
in such a case, owes a debt which, in equity and good conscience, he 
should pay znstantly. No injustice is done him, and no new contract 
is made for him, by compelling him to pay, by receiving a credit for it, 
before a demand owing to himself by the person to whom he is in- 
debted, and who has a strict right to immediate payment. 

The principle of such a rule is, that, in case of distinct and indepen- 
dent demands owing by each of two persons to the other, an equitable 
right of set-off attaches, if one becomes insolvent, the moment the 
demand against the insolvent becomes due, and not before. 

That, where insolvency is the only equity for enforcing a set-off, con- 
trary to the provisions of the statute, such equity gives no right to 
— the insolvent to pay before the demand against him has become 

ue. 

Gordon v. Lewis, 2d Sumner, 633-634 ; Bradley v. Angel, 3 Coms., 
475; Wells v. Stewart, 3 Barb. 8. R., 40; Schermerhorn v. Anderson, 
.. id. 584; Spencer v. Barber, 5 Hill, 569; Graves v. Woodbury, 4 
id. 559. 

If this be the true rule, then no equitable right of set-off had attached 
at the time King assigned to the plaintiff. e are of the opinion that 
the judgment appealed from should be affirmed. 
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N. D. Common Pleas. 
(April Special Term, 1853.) 
Before Mr. Justice INGRAHAM. 
Wu H. Kwoprer anp oruers agt. Jonn SEUFERT, IMPLEADED, &o, 
MISDESCRIPTION OF PROMISSORY NOTE—NOTICE OF PROTEST. 


Where a notice of protest misdescribes the note in some particular, the notice is sufficient 
to one the endorser if it appears, from the notice, that the endorser could not be 
misled. 

The defendant was endorser of a promissory note, made by one Leughi, for $170, dated 
the 20th of September, 1850, payable four months after date. The notice sent to the 
defendant (the payee) ran thus:— ‘ 

“ Please to take notice, that a promissory note, made by M. G. Leughi, for $3170, dated New- 
York, September 20th, 1850, payable THREE Montus after date, endorsed by you, is protest- 
ed for non-payment, (payment having been demanded and refused,) and that the holders look 
to you for the payment thereof.” 

Held, that the notice was sufficient to charge the endorser. 


This action was tried at the December term of the New-York Com- 
mon Pleas, before Ingraham, First Judge, and the only question raised 
on the trial was the sufficiency of the notice of protest. 

Plaintiff proved demand of payment of the maker of the note, and 
refusal, and also the service of a notice of protest on the following 
day upon the payee, the defendant. 

The notice of protest, (a copy of which is set forth in the marginal 
note,) was produced by the defendant, and identified by the witness as 
the notice served upon the defendant. 

It described the note in every particular except as to the time the 
note had to run, the notice stating it to be anote payable three months 
y so date, whereas the note in suit was payable four months after 

ate. 

The Judge directed a verdict for plaintiffs, with liberty to the defend- 
ant to move to turn the verdict into a verdict for defendant. 

Defendant, upon a case made, moved, at special term to change the 
verdict into a verdict for defendant. 

The case was submitted upon written arguments. 


John H. White, for plaintiff. 
.W. D. Craft, for defendant. 


Incranam, J.—The notice of protest, in this case, described the note 
as payable in three months, when, in fact, the note was payable in four 
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months after date. It contained the date of the note and the amount, 
and the date of the notice was correct as to the time when the note actu- 
ally was due, there being from the date of the note to the date of the 
notice a period of four months. ; 

I should doubt whether this notice would be good, were it not 
that I feel constrained, by the decision of the Court of Appeals in 1 
Comstock, 413, to hold the notice to be sufficient. The only fact that 
varies that case from this is, that the plaintiff proved there that the 
note so protested was in the Cayuga Bank, and was giveh to that bank 
in a renewal of a former note, and that there was no other note of the 
same parties in that bank. 

If the principle of that case is correct, viz., that the endorser could 
not have been misled by the error in the notice, I feel compelled to 
say that that rule is equally applicable here, although there is no evi- 
dence of facts similar to those proved in that case. But such evidence 
here is unnecessary. ere we have the names of the drawer and en- 
dorser, the date, the amount, and the date of the notice on the day 
when it became due. The mere error in stating the note to be paya- 
ble at three months instead of four months, could not have misled the 
defendant. It might have been entirely omitted, and the notice still 
be good. 

hatever may be my view of the correctness of that decision, it is 

enough to say that it is my duty to recognize it as the law of the 
State. 

The plaintiff is entitled to judgment. 








PRACTICE CASES. 
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N. 0. Superior Court. 
(February General Term, 1853.) 
Before Chief Justice OAKLEY, and DUER and BOSWORTH, Justices. 
James Liypen, Responpent, agt. Mary Ann’ Granam, APPELLANT. 


ACTION FOR SLANDER OF TITLE—-PLEADING—DEMURRER. 


In an action for slander of title, whereby the plaintiff was prevented from obtaining a 
loan on the mortgage of the property, or from selling it, it is essential to stating a 
cause of action, to name the person or persons who refused, for that cause, to loan or 
purchase. If not named, the complaint is demurrable. 


This case came before the Court on an appeal from an order made 
VOL. XI. 24 
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at special term, overruling a demurrer to the 5th cause of action set 
out in the complaint. The cause of action stated is, the speaking of 
slanderous words of and concerning the plaintiff’s title to certain lands, 
—T he was prevented from procuring a loan upon a mortgage of 
the lands. 

This count states, that the plaintiff “ caused application to be made 
to one Samuel Osgood, being in the business of loaning money for 
others, and the said Samuel Osgood, but for the grievances hereinafter 
stated, could and would have procured such money, so applied for, to 
be loaned to the plaintiff, upon the security of a mortgage upon such 
lands.” It then sets forth the words spoken, and avers that, by reason 
thereof, “ the said Osgood, and his various friends and customers, re- 
fused to complete and carry out such contemplated loan, to the great 
damage and injury of the plaintiff.” 

The demurrer assigns for cause, 

1st. That this count does not state facts sufficient to constitute a 
cause of action. 

2d. That there is no averment of any special damage therein. 

3d. That no person is therein named who promised or intended to 
make, or ate have made, any loan on said property. 

4th. That the not obtaining a Joan thereon, is no special damage. 


T. J. Glover, for defendant and appellant. 
H. Brewster, for respondent. 


By the Court, Bosworrs, J.—This count does not name any person 
with whom Osgood was in treaty for a loan, upon the security of a 
mortgage of plaintiff’s land, and who would have made a loan but 
for the speaking of the slanderous words. 

Words spoken of and concerning the title to property are not action- 
able per se. Special damage must have resulted, or no action will lie. 
This must be stated in the complaint. To make such a statement as 
will constitute a cause of action, the person must be named who was 
induced not to purchase or make a loan by reason of the slander. 

In Malachy v. Soper et al, 3 Bing. N. C. p. 371, the declaration was 
defective in the particular assigned for cause of demurrer in this action. 
After verdict for the plaintiff, the defendant moved in arrest of judg- 
ment, on the ground that the declaration did not state any legal cause 
of action. The Court, on full argument, deemed the objection well 
taken, and arrested the judgment. 

Lowe v. Harwood, Cro. Car., 140; Tasborough v. Day, Cro. Jac., 
484; Manning v. Avery, 3 Keble, 153, and Cane v. Goulding, Style’s 
Rep., 169, 170, were cited by the Court as authorities fully sustaining 
their judgment. 

We apprehend that, in all actions of slander for words not in them- 
selves actionable, the right to recover depends upon the question 
whether they caused special damage, and that the special damage 
must be fully and accurately stated. If the special damage was a loss 
of customers, or of a sale of property, the persons who ceased to be 
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customers, or who refused to purchase, must be named; and that, if 
they are not named, no cause of action is stated. 1 Selden, R., 14, 
Kendall v. Stone. 

In Tobias v. Harland, 4 Wend., 537, which was an action to recover 
damages for slanderous words spoken of articles manufactured by the 
plaintiff, whereby divers persons refused to purchase them, the declara- 
tion was held bad on general demurrer, because such persons were not 
named. 

It is bad on general demurrer, because proof of the loss of other 
cnstomers than. those named is inadmissible. If none are named, 
nothing can be proved, and, as a necessary consequence, no legal cause 
= action isstated. Saunders’ Ple. & Ev., 243, (5); 1 Hall, Sup. Ct. 

, 399. 

The person or persons who were induced, by the slander, to refuse to 
purchase, or make a loan, must be called as witnesses. Their declara- 
tions are inadmissible as evidence to make out a cause of action. Zik 
v. Parsons, 2 Car. & P., 201. 

It is obvious that, unless they are named, a defendant will be utterly 
unable to make any preparation to try the question of special damage. 

On both authority-and principle, we consider the count demurred to 
bad in substance, and that the order appealed from must be reversed, 
and an order entered sustaining the demurrer. In this conclusion the 
Judge who made the order appealed from concurs. The plaintiff may 
— the count on payment of the costs of the demurrer and of this 
appeal. 








October Special Term, 1852. 
Before Mr. JUSTICE DUER. 
KNEHUE AND ANOTHER agt. WILLIAMS. 


ACTION FOR DELIVERY OF WAREHOUSE-ENTRY. 


In an action to compel the delivery of a document in writing, the Court will not set aside 
t'ae proceedings upon the ground that the paper, upon its face, has no value, if evi- 
dence to prove value may be given upon the trial. 

The question whether value can be shown by extrinsic proef, is a question of law, which, 
when the document is set forth in the complaint, or is annexed, is proper to be raised 
by a demurrer. ; 

A warehouse-entry, if evidence of the title of its possessor to the goods which it de- 
scribes, is as properly a subject of an action for its delivery asa certificate of stock or a 
bill of exchange. 


This was an action to compel the delivery of a warehouse-entry, of 
which a copy was annexed to the complaint. The document was enti- 
tled ‘ Warehouse Entry,” and purported to be an entry at the custom 
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house of certain merchandize a by the plaintiffs; but it was 
not signed by the collector, warehouse-keeper, or any other officer of 
the customs, nor was it stated to be assignable. 





Joachimsen, for the defendant, now moved to set aside all the pro- 
ceedings, upon the ground that the entry was not, upon its face, a 
negotiable instrument having value, and, consequently, was not repley- 
isable. 


Durer, J.—It is a sufficient reason for denying this motion that the 
plaintiffs, in the affidavit which they were required to make to obtain 
a delivery, (code, § 207, sub. 1-6,) have sworn that the entry has a 
certain value; and 1 apprehend that I have no right now to say that 
this allegation is erroneous or false. It is true that the paper has no 
value upon its face, and, ey can be of no use to any person 
holding its possession ; but I am by no means certain that this defect 
may not be supplied by evidence upon the trial. I cannot say that it 
may not, and will not be proved, that an original warehouse-entry is, by 
the usage of merchants, an evidence of title, the possession of whic 
is indispensable to enable the importer to dispose of his goods, so long 
as, the duties being unpaid, they remain in a public store, and it may 
be that it is only upon the production of this entry, and only to its 
possessor, that the goods are ever delivered from the warehouse. These 
suppositions are not excluded by the mere fact that the entry is not 
signed, since there may be other means of ascertaining its identity and 
genuineness, of which the counsel and myself are now ignorant. At 
any rate, the question whether extrinsic proof may be admitted to 
show the value of the entry, is regarded, by me, as a doubtful question 
of law, which can only be properly raised and decided upon a demur- 
rer. There can be no difficulty in raising the question in that form, 
since the entry, as a copy is annexed and is referred to, may well be 
considered as a part of the complaint. At present it is enough to say, 
that if the document to which the suit relates has no value, the defend- 
ant cannot be prejudiced by its delivery, while the plaintiffs, if it has 
the value they allege, may sustain an irreparable loss if their proceed- 
ings are now set aside. 

do not understand it to be denied, that if the character and value 
of a warehouse-entry are such as I have supposed they may be, its de- 
livery may properly be claimed in an action like the present. It is 


settled that a bill of exchange and otjlading, and a certificate of stock, . 


may be replevied, and between them and an entry, which is a transfer- 
able evidence of title, itseems to me no tangible distinction can be 
stated. 

The motion is denied, but without costs. I cannot say that it ought 
not to have been made.* 





*This decision was approved of, upon consultation, by all the Judges. 








"Osea 
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November Special Term. 


Before Mr. Justice BOSWORTH. 
Henry Borpett, Ap»iisrrator, agt. Wut1am BurpELt. 


DEPOSITION TAKEN DE BENE ESSE—FILING: NUNC PRO TUNC. 


Where a deposition taken de dene esse is not filed within ten days, as directed by the 
statute, the Court may order it to be filed mune pro tune. 


James Burdell was examined on the Ist of July, 1852, de bene esse, 
as a witness on the part of the plaintiff, pursuant to 2 R.S., § 392. 
Defendant’s attorney was duly served with the order for, and attended 
at such examination and cross-examined the witness. When the 
deposition was concluded and certified, plaintifi’s attorney handed it 
to fis clerk, directed him to make a copy of it, file the original within 
the teri days, and serve notice on defendant’s attorney that it was so 
filed. The clerk copied it, and, on the 10th of July, by mistake, filed 
with the clerk of the Court the copy instead of the original, and gave 
notice to defendant’s attorney that the original was duly filed. On the 
17th instant the mistake was first discovered. 

Plaintiff’s attorney, on an order to show cause, and on affidavits 
showing these facts, and that the witness resides in Michigan, and is 
now absent from the State, moves for an order directing the deposi- 
tion to be filed now, as of the 10th of July, 1852. e motion is 
opposed on the ground that filing of it within the ten days is a statu- 
tory pre-requisite to its admissibility as evidence; that, not having been 
s0 filed, it is not a deposition, and that the Court has no power, by 
ordering it filed nwne pro tunc, to make it evidence. That the statute 
must be literally and strictly complied with, or the whole proceeding 
is a nullity. That the Court has no power to dispense with a condition 
imposed by statute. 


S. Sanxay, for plaintiff. 
A. F. Smith, for defendant. 


Boswor1H, J.—All the proceedings preliminary to the taking of the 
deposition conform strictly to the provisions of the statute. e de- 
fendant’s attorney was present upon the examination of the witness, 
and cross-examined him. It was certified by the officer before whom the 
examination was had, on the day the examination took place. With- 
in ten days thereafter, a copy of the deposition was (by mistake) filed 
instead of the original. ‘At the earliest moment after the mistake 
was discovered, the plaintiff moves the Court for an order directing it 
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to be filed mune protune. It is clear that the order should be granted, 

unless the filing of the deposition within ten days after it was taken is 

—_ by statute, an indispensable condition to its admissibility as evi- 
ence. 

I do not think the statute necessarily requires such a construction. 
The 5th section prescribes how the examination shall be conducted. 
Section 6th declares that, “ sweh deposition” shall be read to and sub- 
scribed by the witness, shall be certified by the officer taking the same, 
“and, within ten days thereafter, shall be filed in the office of the clerk 
of the Court in which such action shall be depending.” : 

The words “such deposition,” as used in § 6, mean the unfiled and 
uncertified deposition spoken of in § 5. Section .7 declares that “such 
deposition” or a certified copy of it, may be given in evidence on the 
trial by either party. The words “such deposition,” as used in § 7, 
evidently contemplate a deposition certified and filed, but do they 
necessarily mean that it cannot be read unless it has been filed within 
the ten days? 

No provision is made for its custody during the ten days. The right 
is given to either party to read it on the trial; unless the provision that 
it must be filed in ten days can be regarded as directory merely, then 
it will be in the power of the party at whose instance it is taken, if 
the testimony is unfavorable to him, to deprive the other party of all 
benefit from it, by omitting to file it within the ten days. 

A construction, involving such consequences, should not be given 
unless imperatively required. Section 6th is evidently designed as 
much for the benefit of the opposite party, as of the one at whose in- 
stance the deposition is taken. 

Section 8 specifies what facts, on being satisfactorily proved, will 
prevent the reading of the deposition. An omission to file it within 
the ten days is not one of the enumerated objections. 

Prior to the adoption of the code, there were but four clerks of the 
Supreme Court. Ifa witness had been duly examined de bene esse, so 
short a period before the circuit that there was not time to file it with 
a clerk of the Court before the cause was reached, and, in the mean 
time, the witness had died, could it be read on the trial, or would it 
be necessary to put the cause over the circuit that it might be filed, to 
entitle the party taking it to have it read? I do not think that the 
statute imposes such a condition as a right to read the deposition in 
evidence. 

This case is distinguishable from Jackson, ew. dem. agt. Hobby, 20 
J. R., 357, and Richardson v. Gere, 21 Wend., 156. 

Jackson v. Hobby presented the question whether the deposition of 
a witness, taken by virtue of a commission under 1 R. 8., 519-520, 
§ 11, could be read before it had been jiled with the clerk of the Court, 
and it was held that it could not. That statute provided, that when 
the commission and deposition were sent by an agent, he “should de- 
liver the same to one of the Judges of the Court,” who was required, 
after taking the affidavit of the agent, ‘ to deposit the said commission 
and return with the said affidavit in the office of the clerk of the said 
Oourt.” 
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The section further provided, that “‘every such deposition, being so 
taken and returned, shall be allowed and read,” &c. 

The Court held, that the words “being so returned” could not be 
satisfied with anything less than an actual filing of the deposition by 
the officer, and in the manner prescribed. That the Judge was made 
one of the officers for completing the return, and that, in legal and com- 
mon parlance, a commission was not returned until deposited in the 
office in which it was returnable. 

But § 7 of 2 R.S., 392, contains no such words. It does not say 
that such deposition, on “ being so filed,” may be read. It directs it 
to be filed, and allows the party ten days, as a matter of course, in 
which to file it, but does not say that he shall not be permitted to read 
it, and does not seem to contemplate that he may defeat the right of 
the opposite party to read it, by failing to file it within the ten days. 

Richardson v. Gere presented the question whether a deposition 
taken by commission under 2 R. S., § 393, § 11-31, which had been 
actually filed, could be read. The officer who allowed the interroga- 
tories did not direct upon the commission “7m what manner” it should 
be returned, which § 23 requires to be done. He directed it to be re- 
turned to the clerk of Tompkins Co., but omitted to direct in what 
manner. It was returned to him by mail. He took it from the post- 
office and filed it. WVelson, Ch. J., said, “ without the direction pro- 
vided for by the act, I do not see how a return can be legally made at 
all, for, in the absence of it, there is no mode recognized by the law. 
The commission would be nugatory in this respect. But it is clear 
that the retwrn by mail is admissible only by the permission of the 
offieer, in the exercise of his discretion.” 

Section 31 provides that “the examinations and depositions taken 
under a commission issued, executed, and returned, as herein directed,” 
may be used in evidence, &c. This was not returned as directed, for 
no direction had been given as to the manner of returning it. The 
statute required such direction to be given on the commission itself. 
This, necessarily, must be done before the witnesses are examined. 

I do not think that either of those cases decide any principle appli- 
cable to this. 

Even if it was apparent that the statute imposed, as a conditiou to 
the right to read a deposition, that it should be filed within ten days 
after it was taken, it is, by no means, clear that the code has not con- 
ferred on the Court ample power to grant the relief sought. 

Section 174 declares that the Court, in its discretion, ‘ may supply 
an omission in any proceeding.” The obvious meaning of this phrase 
is, that the Court may supply any omission in any proceeding which, 
by law, may be taken in the progress of an action. The previous part 
of the section gave power to allow “ any act to be done after the time 
limited by the code,” and the section is made applicable to pre-exist- 
ing suits. Act of June 11, 1849, § 2, sub. 1. Hence, if this suit had 
been commenced prior to the code, the authority to grant the relief 
sought would seem to be unquestionable. The section having given 
the fullest power in respect to proceedings regulated by the code, and 
the same power over pending suits, and it being possible that, in new 
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suits, there might be a failure to conform proceedings, regulated entirely 
by the revised statutes, to all the requirements of such statutes, further 
power was given, in the most comprehensive terms, to “supply an 
omission in any proceeding” which might be required to promote the 
ends of justice. 

The filing of a copy instead of the deposition itself, is a mere omis- 
sion of a thing which.the statute directed to be done. It occurred. by 
mistake, and contrary to the intent of the plaintiff’s attorney. The 
filing of it now, instead of on the 10th of July, and as of that date, 
can do no possible harm to the defendant. It is but doing what he 
was notified at the time had then been done, and what, for aught that ap- 

ears, he supposed had been done, until the plaintiff ’s attorney informed 
oe of the discovery of the mistake. 

I am of the opinion that the Court may order the deposition to be 
filed now, as of the 10th of July, 1852, and that, on being so filed, it 
will be as available to either party as if it had been actually filed on 
that day. An order to that effect may be entered. 

This opinion was read to and approved by all the Judges. 








AFFIDAVITS BY PERSONS RESIDING ABROAD TO BE USED IN THE En@- 
iso Courts. 


We have been repeatedly applied to, to know before whom an affi- 
davit should be sworn, to be used in the law Courts in England. It 
was formerly deemed necessary that such an affidavit should be sworn 
before a person duly authorized to administer an oath; this was regu- 
lated by the statute 6 Geo. 4, c. 87, § 20, by which it was enacted. It 
was supposed that, according to the provisions of that statute, an afli- 
davit, made before the British Consul abroad, could be used in the 
Courts of law or equity in England; but it was held that the British 
Consul was not authorized to take such affidavits, his authority bein 
limited to those cases in which an oath or affidavit would be valid 
when taken before a justice of the peace. The point was expressly 
decided in the case of Le Veuw v. okie, 2D. & L., 31, where an 
affidavit was produced in support of an application for a new trial, 
which was sworn before the British Consul at Paris, whose signature 
was verified by a person in the foreign office. The objection was taken 
and prevailed, that the affidavit was sworn before a person not com- 
petent to take an affidavit in any proceeding in which an affidavit, 
sworn before a justice of the peace, would be insufficient, the Court 
citing the case of ex parte Hutchinson, 4 Bing., 606. The mode of 
swearing affidavits is not, however, now regulated by that statute, but 
by the 15 & 16 Vict., c. 86, § 22, by which authority is given for affi- 
davits to be sworn and taken “ before any y her Majesty's Consuls or 
Vice-Consuls, in any foreign parts out of her Majesty’s dominions”; 
and it directs the Court to take judicial notice of the seal or signature 
of the Consul or Vice-Consul. 
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